
10 April2013 

Mr Henning Christiansen 
Federal Secretary 
Australian Institute of Marine and Power Engineers 
52 Buckingham Street 
Surry Hills NSW 2010 

File ref: 2013/61 

Dear Mr Christiansen 

SHIP SAFETY DIVISION 

' f' 
I \J A?R 2013 

MV MARILOULA- OCCUPATIONAL HEALTH AND SAFETY (MARITIME INDUSTRY) ACT 1993 

Thank you for your letter alleging a breach of the Occupational Health and Safety (Maritime Industry) Act 
1993 and a request for AMSA to conduct an investigation under s87(3) of that Act. 

I have reviewed your information along with information held by AMSA and the Seacare Authority. 

Some parts of your letter do require correction. 

Your premise that the Occupational Health and Safety (Maritime Industry) Act 1993 applies to the MV 
Mariloula is correct. Not because the ship is manned with the majority of Australians but because the MV 
Mariloula has a Transitional General Licence. Should that licence be withdrawn or expire, then application 
of Occupational Health and Safety (Maritime Industry) Act 1993 will cease. 

The reason for this is that the Occupational Health and Safety (Maritime Industry) Act 1993 applies to a 
"prescribed ship" that is "engaged in trade or commerce" in certain circumstances. Certainly the MV 
Mariloula is engaged in trade or commerce on relevant voyages. Determination of whether it is a 
"prescribed ship" requires consideration of Part II of the Navigation Act 1912. 

As you are aware, and in summary, Part II of the Navigation Act 1912 applies only to: 

1. Australian flagged vessels OR 

2. non-Australian registered ships on which the majority of crew are Australian AND which are 
operated by either an Australian resident or a company with its principle place of business in 
Australia. OR 

3. ships engaged in the coasting trade. 

In regard to each item, my assessment is: 

1. MV Mariloula is not Australian registered; the ship is Marshall Island flagged and the owner 
resides in Greece. Ship does not meet this criterion. 
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2. Whilst the ship is manned with a majority Australian crew it is NOT operated by either an 
Australian resident or a company with its principle place of business in Australia. Whilst BHP 
Billiton are the charterer and have contracted Teekay to provide manning services, the vessel is 
actually operated by Chandris (Hellas) Inc who are a company registered in Liberia, although 
again they reside in Greece. Ship does not meet this criteria. 

3. Prior to 1 July 2012, the MV Mari/oula held a licence to engage in the coasting trading. Part II of 
the Navigation Act 1912 was amended on 1 July 2012 by the Coastal Trading (Revitalising 
Australian Shipping)(Consequential Amendments and Transitional Provisions) Act 2012. The 
provision now reads that Part II can also apply to "a ship that is used to engage in coastal trading 
(within the meaning of the Coastal Trading (Revitalising Australian Shipping) Act 2012) under a 
general licence (with the meaning of that Act). The MV Mariloula obtained a Transitional General 
Licence, which is treated as a 'general licence' for the purposes of Part II as a result of Schedule 
2, Section 16 of the Coastal Trading (Revitalising Australian Shipping)(Consequential 
Amendments and Transitional Provisions) Act 2012 (which specifies that transitional general 
licences are to be treated as general licences under any other Commonwealth law. Ship does 
meet this criterion. 

The Occupational Health and Safety (Maritime Industry) Act 1993 can also apply if the vessel has been 
declared under the Navigation Act 1912. I note that the MV Mari/oula has not been declared. 

So for clarity, the Occupational Health and Safety (Maritime Industry) Act 1993 only applies due to the 
coastal trading licence. 

Your assumptions that Teekay are the operator and therefore the holder the ISM certification and 
obligations under the Occupational Health and Safety (Maritime Industry) Act 1993 are not correct. Both 
these obligations rest with Chandris (Hellas) Inc as they are the operator under the ISM Code and the 
operator under the Occupational Health and Safety (Maritime Industry) Act 1993. Teekay seagoing staff 
on MV Mariloula are however, covered by the definition of 'employees' under Occupational Health and 
Safety (Maritime Industry) Act 1993 so long as they are engaged under articles of agreement. 

My understanding is that the vessel's ISM certification is issued by Lloyd's Register and are based on a 
safety management system held, managed and controlled by Chandris (Hellas) Inc. They are not issued 
on behalf of AMSA, but rather the Marshall Islands, and we therefore cannot withdraw them. 

In regard to matters concerning Marine Order 28, this Order does apply to the MV Mariloula as it applies 
to ships to which Part II of the Navigation Act 1912 applies, and as established above, this does apply. 

I also note that the Fair Work Commission has issued an Order in regard to some of the actions you detail 
in your letter and these are outside our mandate. 

So, noting the above, I respond to your three specific items as follows: 

1. Breach of section 11 (3) - AMSA will conduct an Occupational Health and Safety audit. 



2. Breach of ISM Code- this is not AM SA's certification so we cannot withdraw it. 

3. Marine Order 28 - AMSA will consider this in conjunction with the Occupational Health and Safety 
audit. 

Yours sincerely 

Level 3, 82 Northbourne Avenue, Braddon ACT 2612 
GPO Box 2181, Canberra ACT 2601 
p 02 6279 5935 
f 02 6279 5607 
m 0418 236 223 
e allan.schwartz@amsa.gov.au 

Cc Mr David Parmeter 
CEO Teekay Shipping 

Mr Alan Kneller 
Manager Safety, Teekay Shipping 

Mr Allan Murphy 
Manager Operations, Teekay Shipping 
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09 May 2013 
 
 
Mr Michael Carroll 
National Organiser 
AIMPE 
169 Stock Road 
Palmyra WA, 6157 
AUSTRALIA 
 
 

Dear Mr Carroll 
 
Thank you for your letter regarding an issue on board the GUARD MERLIN (IMO Number: 9472232) and 
requesting an investigation under the Occupational Health and Safety (Marine Industry) Act 1993 
(OHSMI).  

Following an extensive review, it appears that the OHSMI does not apply to this vessel.  Hence AMSA 
has no jurisdiction over the matter or ability to undertake the requested investigation. The reasons for this 
are specified below: 

The OHSMI Act applies to a “prescribed ship” that is “engaged in trade or commerce” in certain 
circumstances. 
 
In regard to being “engaged in trade or commerce” this requires particular voyage criteria to be met. If the 
vessel is “performing support and ‘chase’ functions out of the ports of Broome and Dampier” it does not appear to 
satisfy the voyage application provisions of s6(1) of OHSMI.  
 
Determination of whether the vessel is a “prescribed ship” requires application of Part II of the Navigation 
Act 1912. 
 
Before even starting to consider if Part II applies, it needs to be considered whether the Navigation Act 
1912 applies at all. If the Navigation Act 1912 doesn’t apply then Part II cannot apply and therefore the 
ship cannot be a prescribed ship on that basis alone. On the advice of the voyages given in your letter it is 
doubtful if the Navigation Act 1912 does apply. Regardless, I have continued to assess the ship against 
the criteria of Part II of the Navigation Act 1912, just in case my understanding of the voyages is incorrect. 
 
In summary, Part II of the Navigation Act 1912 applies only to:  
1. Australian flagged vessels OR  
2. ships engaged in the coasting trade OR  
3. non-Australian registered ships on which the majority of crew are Australian AND which are operated 

by either an Australian resident or a company with its principle place of business in Australia. 
 
In regard to each item, my assessment is: 



1. The GUARD MERLIN is not Australian registered (Marshall Islands). Therefore, the ship does not 
meet this criterion. 

2. The GUARD MERLIN is not engaged in coasting trade under a general license (within the 
meaning of the Coastal Trading (Revitalising Australian Shipping) Act 2012) or otherwise. 
Therefore, the ship does not meet this criterion. 

3. Whilst the ships may be manned with a majority Australian crew, it is not operated by either an 
Australian resident or a company with its principle place of business in Australia. Records 
available to AMSA indicate the actual operator is Norwegian. Therefore, the ship does not meet 
this criterion. 
 

The vessel is therefore not a “prescribed ship” under the OHSMI Act. 
 
The OHSMI Act may also apply if the vessel has been declared under the Navigation Act 1912.  However, 
I note that this vessel has not been declared.  
 
On the basis of this assessment I conclude that the obligations contained within the OHSMI do not apply 
to the vessel because of any of the following: 

1. It does not meet the voyage criteria in s6(1) of OHSMI 
2. It does not meet the voyage criteria is s2(1) of Navigation Act 1912 
3. It does not meet the criteria of ‘prescribed ship’ in s4 of OHSMI via s10 of the Navigation Act 

1912. 
4. It is not declared under the Navigation Act 1912. 

 
We do appreciate your concern, hence if any of the above conditions change and the vessel does 
become subject to AMSA’s jurisdiction we would appreciate your feedback so we can respond to such 
matters accordingly. 
 
If the matter has not been resolved or addressed as indicated in the response from Mr Del Rosso, it 
should be brought to the attention of the flag State. 
 
Yours sincerely 
 
 

 

 
 
 
Allan Schwartz  
GENERAL MANAGER 
SHIP SAFETY DIVISION 
82 Northbourne Avenue, Braddon ACT 2601 
p 02 6279 6953 
f 02 6279 5807 
m 0418 236 223 
e allan.schwartz@amsa.gov.au 
 

 



24 April2013 

Mr Martin Byrne 
Assistant Federal Secretary 
AIMPE 
52 Buckingham Street 
Surrey Hills NSW 2010 
AUSTRALIA 

Dear Mr Byrne 

\
". "n'l'l 

<~ \· r\i !u 1-1 

SHIP SAFETY DIVISION 

Thank you for your letter bringing to our attention an occupational health and safety issue on board the 
vessels PAGADDER (IMO Number: 9510620) and SLOEBER (IMO Number: 9521461). 

Following an extensive review of the information provided, it appears that the Occupational Health and 
Safety (Maritime Industry) Act 1993 (the OHS(MI) Act) does not apply to these vessels. Hence AMSA has 
no jurisdiction over the matter. The reasons for this are spelt out below. 

The OHS(MI) Act applies to a "prescribed ship" that is "engaged in trade or commerce" in certain 
circumstances. Both of the relevant vessels are engaged in trade of commerce during the relevant 
voyages. 

Determination of whether the vessels are "prescribed ships" requires consideration of Part II of the 
Navigation Act 1912. 

As you are aware, and in summary, Part II of the Navigation Act 1912 applies only to: 
1. Australian flagged vessels OR 
2. ships engaged in the coasting trade OR 
3. non-Australian registered ships on which the majority of crew are Australian AND which are 

operated by either an Australian resident or a company with its principle place of business in 
Australia. 

In regard to each item, my assessment is: 

1. Neither the Pagadder nor the Sloeber are Australian registered. As you state in your 
correspondence, the vessels are foreign flagged (St Vincent and Grenadines). Therefore, the 
ships do not meet this criterion. 

2. Neither the Pagadder nor the Sloeber are engaged in the coasting trade under a general license 
(within the meaning of the Coastal Trading (Revitalising Australian Shipping) Act 2012) or 
otherwise. Therefore, the ships do not meet this criterion. 

3. Whilst the ships may have, at certain times, been manned with a majority Australian crew, they 
are not operated by either an Australian resident or a company with its principle place of business 
in Australia. According to AMSA's records, both vessels are operated by a company based in 
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Belgium. Dredging, Environmental & Marine Engineering NV (DEME Group}, a company 
registered in Belgium, is the nominated operator under the ISM Code and maintains overall 
management and control of the ship. Therefore, the ships do not meet this criterion. 

The vessels are therefore not "prescribed ship" under the OHS(MI) Act, and the obligations contained 
within that Act do not apply to the vessels. 

The OHS(MI) Act may also apply if the vessels have been declared under the Navigation Act 1912. 
However, I note that neither of the relevant vessels have been so declared. 

I further note that when the vessels begin operating exclusively within the waters of Western Australia, the 
OHS(MI) Act will not apply for an additional reason, namely, that they will not meet the voyage 

requirements of the OHS(MI) Act. The OHS(MI) Act only applies to a prescribed ship when that 
prescribed ship is on a voyage between Australia and places outside Australia; or between 2 places 
outside Australia; or between the States. As the vessels will be operating on intra-state voyages within 

one State only (i.e. Western Australia), the voyage test of the OHS(MI) Act will also not been satisfied 

following the completion of its voyage from Singapore. 

With regards to the enterprise agreement,' please note that there is no provision under the OHS(MI) Act 
for 'contracting into' the application of OHS(MI) . In this case, even though the employer/operator appears 
to have made a representation that the vessels will be bound by OHS(MI) or will apply OHS(MI) , this does 
not affect the actual application of the Act. A failure by the employer/operator to fulfil that promise is a 
matter for the parties of the contract to dispute. In this case AMSA cannot intervene in such a matter. 

Our records show that the vessel 'Sioeber" has been issued with a 'Permit to operate as a commercial 
vessel' by the Department of Transport in Western Australia. We suggest you contact WorkSafe in 
Western Australia to determine whether possibly these vessels fall under their jurisdiction. 

We do appreciate your concern, hence if any of the above conditions change and the vessels do become 
subject to AMSA's jurisdiction we would appreciate your feedback so we can respond to such matters 
accordingly. 

Yours sincerely 

llan Schwartz 
GENERAL MANAGER 
SHIP SAFETY DIVISION 
Level 3, 82 Northbourne Avenue, Braddon ACT 2601 
p 02 6279 6953 
f 02 6279 5807 
m 0418 236 223 
e allan.schwartz@amsa.gov.au 


