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AIMPE has a number of major concerns about the Exposure Draft of the Coastal Trading Bill 2012.

Part 1 Preliminary
3 Objects of Act

AIMPE believes that the objects of the Coastal Trading Bill should be stronger and broader.

The first object [s.3(a)] does not specifically refer to ‘an Australian shipping industry’ but rather ‘a viable shipping industry’. The key focus of the reform process since the 2008 House of Representatives Report has been the rebuilding of the Australian coastal shipping industry. This should be clearly defined as meaning increasing the proportion of the coastal shipping task carried out by Australian registered ships (this definition to be added to s.6). Although BTRE publications indicate that around 30% of coastal shipping is performed by “permit ships”, AIMPE points out that approximately 15% of the Australian coastal shipping task is performed by foreign ships under Queensland permits known as “restricted user flags”. Thus Australia registered ships are carrying just over 50% of Australian coastal cargoes.

Reasons for adopting a strong positive policy include:

1. the contribution of the Australian shipping industry to Australia’s maritime defence and national security;

2. the assistance which can be rendered by the Australian shipping industry in times of national emergency;

3. the value of the Australian shipping industry in protecting the marine environment; 
4. the economic benefits which can be gained through a larger Australian shipping industry; and

5. the retention of a strategic maritime skills base for the nation.

These reasons should all be specifically enshrined in the Objects of the legislation.

The second object [s.3(b)] refers to Australian shipping but the time frame set out is the long term. There is a need for policy change with immediate impact.

The third object  [s.3(c)] refers to efficiency and reliability. There can be no argument with these criteria however this should not be a cloak for third world labour standards in the domestic economy.

The fourth object is unnecessary if the first object is amended as proposed above.

4 Constitutional basis

The diverse elements of s.4 serve as a clear reminder that the scope of s98 of the Australian Constitution is not regarded as covering the field viz a viz maritime matters. The many decisions of COAG and the ATC in support of a single national maritime jurisdiction have not gone so far as to give the Commonwealth full power in relation to navigation and shipping.
The bottom line meaning of s.4 is that intra-State shipping is not covered by the Bill. 

This is probably a more important issue in relation to the re-write of the Navigation Act, however amendment of the Constitution may be necessary to clear this matter up once and for all.

Part 2 – Interpretation
6 Definitions

As noted above AIMPE proposes that a definition of ‘Australian coastal shipping industry’ be added to s.6 as follows:

“Australian coastal shipping industry means the vessels registered under the Shipping Registration Act 1981 which participate in Australian coastal trading.”

S.6 includes a new definition of seafarer. The definition is too limited. The correct term for engineer is engineer officer. Other categories of employee are omitted including able bodied seafarers, ordinary seafarers and trainees. There is no mention of cooks, stewards or caterers. This definition needs to be amended and expanded.
8 Voyage

s.8 deals with the meaning of the word voyage. The definition in s.8(1) is complicated, detailed and cumulative – that is all four components of the definition are required to be satisfied. By contrast the definition in s.8(c) is not cumulative.
It appears that the two different definitions of voyage are intended to cover simple port to port voyages with full discharges on the one hand and multi port voyages with partial discharges on the other.

However there are other types of voyages. For example tankers which loaded crude oil alongside a Floating Production, Storage and Offload vessel undertake voyages. Sometimes these are inter-State voyages.

A broader, simpler definition stating that the term voyage is any movement of a vessel from one location to another location for the purpose of trade and commerce (carrying goods and/or passengers) would do the job. If the definition does not refer to ports it would be more effective and less problematic.
In the Navigation Act re-write this may be able to be jettisoned in favour of a broader concept of operating in Australian waters. 

Part 3 – Application

11 Exclusions

The section contains 8 types of vessels which are not to be covered by the Act.

One type of vessel not referred to in the list is the category of dredges. In order to clarify the purpose of the Act the drafters should consider whether or not to add dredges to the list.

In a similar vein the drafter may consider whether transhipment vessels and self-discharging ship loaders should be excluded – these vessels do load and discharge commodities but only as part of the process of loading a trading vessel.

12 Exemption
AIMPE does not see any need to have a provision to exempt any vessel, class of vessel, person or class of person from the provisions of the proposed legislation. This section should be deleted.

13 Intrastate trade
The proposed Coastal Trading legislation should cover all trading vessels in Australia. One of the biggest single trading routes on the Australian coast is an intrastate trade – that is the carriage of bauxite from Weipa to Gladstone. This trade consists of over 13 million tonnes of cargo each year. This is around 25% of the total coastal shipping task. The majority of this trade is currently carried in foreign ships operating under Queensland permits.
The States should at the very least be asked to enact complementary legislation to deliver an outcome which ensures that there is one common set of economic regulations for all coastal shipping.

Opt-in provisions like s13 are a poor substitute for a comprehensive regulatory regime.

Part 4 Licences

General Licences

The concept of the general licence is described as authorising a vessel to be used in coastal trading. The other licences – temporary and emergency - should also be available for a specified vessel only.
The provisions of s14(2) should be amended to require confirmation that all seafarers on general licence vessels hold current MSICs. S14(2) should also be amended to require confirmation that all seafarers on the vessel are entitled to work in Australia. Maritime Crew Visas for foreign seafarers in international trades do not provide that same level of security checking that Australian seafarers undergo after applying for their MSIC.
S22 should also be amended to make it a condition of the general licence that the seafarers all hold current MSICs.

S27 should be amended – s27(1)(b) should include a requirement for the licence holder to notify the Department of volume of the cargo carried – in addition to the kinds of cargo carried.
Temporary Licences 

It is proposed in s28 that Temporary Licences would be available for operators of foreign flag vessels with foreign crews operating in the coastal trade. This is in contrast to the proposal for General Licences which are to apply strictly to the one vessel. To ensure certainty and to avoid sub-standard vessels being utilised, AIMPE submits that a Temporary Licence should only be available for one specific vessel.

The Temporary Licence is proposed to be renewed annually. Currently Single Voyage Permits are available for one voyage (which may involve visiting several ports) whilst a Continuing voyage Permit is available for up to three months. The Temporary Licence proposal appears to be an expansion of the infamous Permit Ship system. It would give the holder four times greater periods of time and would be able to cover multiple vessels.

If this proposal is enacted, the Australian coastal trade will become another extension of the Flag of Convenience model which has dominated international trade for half a century or more. AIMPE opposes the proposed model for Temporary Licences and submits that the Temporary Licence should be available only for a specific ship and should only be available for one month. Container ships circling Australia and visiting Brisbane, Sydney, Melbourne Adelaide and Fremantle typically spend around 14 days on the Australian coast.

What is most disconcerting however is that the draft legislation does not contain a satisfactory mechanism for promoting the conversion of the current foreign flag ‘permit’ operations to Australian flag general licence operations. Without such a mechanism it is likely that the current situation will continue to deteriorate over time. The proposal for a general licence holder to have 2 days time in which to submit a ‘notice in response’ to an application for a temporary licence provides a very limited window for the general licence holder to mount a case (let alone to mobilize a vessel). And the requirement for negotiations to take place has no clear path in the event that negotiations are unsuccessful.
If the objective of the proposed legislation is to increase the Australian flag fleet there should be a mechanism to encourage the operators who have been using the permit system for many years to re-flag their vessel or vessels to the Australian flag and apply for a general licence or licences. Simple analysis by AIMPE of the permit system has revealed that there are some operators in particular trades which are regular participants in the coastal trades. For instance from January 2010 to February 2011 the following single voyage permits frequencies were observed for the following foreign flag vessels:
	Ship
	Number of permits issued

	Alcem Lugait
	49

	Hakula
	45

	CSL Sams
	44

	Stadacona
	37


There should be a trip wire or a maximum number of temporary licences allowed for a particular vessel after which time the operator should be required to apply for a general licence. AIMPE proposes that if the temporary licence is set at one month duration, then the maximum number of temporary licences should be set at 6. However there would also be a need for provisions to prevent ‘churn’ where an applicant merely engages in a practise of constantly replacing one vessel with another to avoid the trip wire of 6 temporary licences.

In s28(3) it is proposed that vessels under the Australian International Shipping Register [AISR] would be able to have access to coastal trading via annual temporary licences. If this eventuates and there is no trip wire or maximum number of licences, then the foreign flag ships currently using single voyage permits and continuous voyage permits may well re-flag to the AISR and structure their business to do a mix of coastal and international voyages. The mix might be 90% coastal and 10% international but with only 2 Australian seafarers they will undercut the Australian flag general licence ship with its full Australian crew. The cost differential will be a significant inducement to restructure trading patterns if necessary. This model could actually result in a further decline of the Australian flag fleet and an acceleration of the erosion of Australia’s maritime skills base.
There is a provision in proposed s30 for “any information that the applicant has identified” as ‘commercial in confidence’ to be deleted from publication on the Department’s website. This is too broad a provision. The information in s28(2)(a) to 28(2)(h) must be published if there is to be any transparency for other stakeholders.

S32 sets down the process if a notice in response is lodged after a temporary licence application is filed. The structure of s32 and of the following s33 leaves the “contest” between the temporary licence applicant and the general licence holder to be effectively arbitrated by the Minister after the negotiation process. This is a most unsatisfactory process. It would lead to a politicised process with all of the attendant scope for mud-slinging. Even if delegated to a Departmental officer there is no set of parameters laid out for the decision maker to follow. This should be deleted in favour of the clear cut limits to the number of temporary licences that can be issued in relation to any one vessel or any one owner/operator/agent/shipper.
S35 provides a default position in cases of applications for temporary licences that the licence is to be granted. This would be the appropriate default if the objective was to favour the utilisation of temporary licences and reduce the size of the Australian flag fleet even further. The default position should be that the application is denied.

If the AIMPE submission on the nature of temporary licences is accepted then s44 will need to be modified as the information referred to would be provided at the time of application.

Emergency licences

The issuing of emergency licences should follow the same approach as the other licences and they should be issued in relation to a specific ship rather than to an operator who may use whatever vessel may be available.  In addition, a definition of an emergency should be included in s47 (or in the definitions at s6). The discussion paper referred to natural disasters or other critical emergencies. In an industry where regulatory avoidance is a global pandemic, this third form of licence should not be allowed to become the “Sydney Heads” loophole.
