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Changes to Drug and Alcohol arrangements in NAVIGATION ACT : Extracts from the Parliamentary Explanatory Memorandum re the Maritime Legislation Amendment Bill 2005

An authorised person may require a master or seaman to undergo a physical examination, permit the taking of a blood sample or to provide a blood sample, urine sample or mouth swab.  In addition, an authorised person is permitted to take urine samples or mouth swabs from a master or seaman. Recasting the definition of authorised person to provide that the person must be appropriately qualified provides a safeguard to ensure the protection of the rights and liberties of persons from whom samples are taken.

AIMPE Notes:

Existing Section 386 of Nav Act provides that if you refuse breath test or urine sample is OFFENCE with penalty of 6 months prison.

Existing Section 386 of Nav Act provides that if Drugs or Alcohol  impairs you in your duties this is an OFFENCE with penalty of 12 months prison, and if the impairment, caused or contributed to likely or actual death/injury or damage this is currently an OFFENCE with penalty of 2 years prison.

So these penalties are substantially increased!

The inclusion of sampling by mouth (saliva) swab is a positive development as is less intrusive than other methods.
Under the existing provisions, subsection 386A(1) provides that it is an offence if the capacity of a master or seaman to carry out his or her duties is impaired while he or she is under the influence of alcohol or another drug; subsection 386A(2) provides for a higher maximum penalty if the impairment, breach of duty or manner of operation caused or contributed to the likelihood or actual death of, or injury to, a person or damage etc to a ship, cargo or equipment.

Items 84 repeals subsection 386A(2) and replaces it with new subsections 386A(2) and (3).

New subsection 386A(2) outlines the elements relating to impairment of capacity, namely being under the influence of alcohol or any other drug, being in breach of duty as a master or seaman, or operating a ship in a dangerous manner.  There is an offence if the impairment, breach of duty or operation of the ship in a dangerous manner causes or contributes to the actual or likely loss, destruction or serious damage to the ship or another ship, or to the cargo or equipment of the ship or another ship; or the death of, or injury to, another person or persons. The new subsection incorporates the offences in existing section 99 (repealed by item 20) which make it an offence if the master or a seaman on a ship to which Part II applies engages in conduct that is likely to result in damage to the ship or its cargo, or to endanger a person.

New subsection 386A(3) splits the offences into a number of specific offences with corresponding penalties appropriately tiered. It is an offence against the new subsection 386(2) if impairment, breach of duty or the manner of operation caused or contributed to:

the likelihood of the loss or destruction of, or damage to, the ship or another ship, or to the cargo or equipment of the ship or another ship, with a penalty of imprisonment for 2 years;
the actual loss or destruction of, or damage to, the ship or another ship, or to the cargo or equipment of the ship or another ship, with a penalty of imprisonment for 4 years;
the likelihood of death or injury to another person, with a penalty of imprisonment for 5 years;
injury to another person, with a penalty of imprisonment for 7 years; or
death of another person, with a penalty of imprisonment for 10 years.
Paragraph 386C(1)(e) introduces the requirement for mouth swab testing. Mouth swabs may be used to determine whether a person is under the influence of drugs for the purpose of section 386A…..item 86 amends section 386C to provide that notification of such a requirement must be in writing.
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